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SUBJECT: 

 

RESPONSIBLE OFFICER: Acting Strategic Planning Manager - Iain Rush 
          
 

 

APPLICATION NUMBER: 18/2018/1/1 

PROPOSAL: Planning Proposal  Stonebridge Drive, Cessnock 

PROPERTY DESCRIPTION: Part of Lots 1000 and 1009 DP1234890 

PROPERTY ADDRESS: Stonebridge Drive, Cessnock 

ZONE: (CURRENT) RE2 Private Recreation 

ZONE (PROPOSED) R2 Low Density Residential 

OWNER: Cessnock Golf Club Ltd. 

PROPONENT: Monteath & Powys 

 
SUMMARY 
 
The purpose of this Report is to advise Council of feedback received regarding the 

 Planning Proposal following agency consultation and provide 
a recommendation to not proceed with the proposal on the basis of this feedback.  
 
Specifically, Council has received an objection from the Biodiversity and Conservation 
Division (BCD) of the Department of Planning, Industry and Environment (DPIE) that the 
proposal is inappropriate on the basis of flood behavior and risk. 
 
In this instance, Council does not have delegation to make the amendment to the Cessnock 
Local Environmental Plan 2011 (the LEP) on the basis the proposal is inconsistent with the 
flood-related Section 9.1 Ministerial Directions and there being outstanding written 
objections from public authorities.  
 

 

RECOMMENDATION 
 
1. 

Proposal. 
 

2. That Council notifies the Department of Planning, Industry and Environment of 
its decision pursuant to Section 3.35 of the Environmental Planning and 
Assessment Act 1979. 
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BACKGROUND 
 

development based around a golf course. Figure 1 shows the lots (outlined in red) subject to 
the Planning Proposal.  
 

 
 
Figure 1: Subject Land  
 
The Planning Proposal, refer to Enclosure 1, seeks to amend the LEP to rezone part of Lots 
1000 and 1009 DP 1234890 at Stonebridge Drive Cessnock from RE2 Private Recreation to 
R2 Low Density Residential.  The proposal also seeks to include multi dwelling housing as an 
additional permitted use and introduce a minimum lot size of 450m2, consistent with the 
proposed R2 Low Density Residential Zone.  The site already has an additional permitted use 
of hotel of motel accommodation.   
 
The proposal was reported to Council for consideration on 12 December 2018.  At the meeting, 
Council resolved to forward the proposal to DPIE for Gateway determination, subject to the 
removal of the existing additional permitted use, hotel and motel accommodation.  
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A Gateway determination was issued by DPIE in relation to the proposal on 21 July 2020, 
following several separate requests for additional information.  The Gateway determination 
was subject to several conditions, including consultation with the Biodiversity and Conservation 
Division (BCD) of DPIE. 
 
Agency consultation commenced on 7 August 2020 and a response from BCD was received 

Enclosure 2 outlines significant 
concerns with the proposal in relation to flooding and flood risk.  
 

e for the Planning Proposal is provided in Enclosure 3. 
 
REPORT/PROPOSAL 
 

the Cessnock Town Centre, access to all essential utilities and services, frontage to 
established roads and compatibility with surrounding development. 
 
During the pre-gateway determination phase, DPIE requested a technical report with flood 
modelling to address concerns regarding development on flood prone land.  A flood report was 
subsequently prepared by the proponent and submitted to Council on 3 June 2020 for 
consideration. 
 
At this stage, the proposal was considered by Council to have merit, as it generally complied 
with the Cessnock City Council Flood Risk Management Policy, specifically on the basis that 
the Greenfield Urban Release Area would be located above the 1% AEP.  Therefore, the 
Proposal was referred to agencies for their review.  
 
As part of the agency consultation process, BCD completed a more rigorous assessment of 
the flooding impacts and risk assessment in accordance with the NSW Floodplain 
Development Manual 2005.  From the perspective of land-use intensification on flood prone 
land, implications of introduced fill on downstream properties and risk to life, the Proposal was 
deemed by BCD to be unacceptable. 
 
Council provides advice to proponents in good faith, but ultimately can only provide advice on 
the basis of information at hand.  Council must consider the technical expertise of external 
agencies and, in this instance, acknowledge the significant risk of flooding associated with the 
proposal. 
 
It is also important to note that the legislation that relates to flooding is presently under review 
by the State government to ensure development considers the probable maximum flood (PMF) 
event, rather than the 1% AEP.  In this regard, the intensification of residential development 
within the site will not be compliant in a PMF event.  
 
Objections raised by BCD regarding the proposal 
 
A comprehensive list of concerns were raised by BCD in relation to indirect flood impacts on 
surrounding properties, safe evacuation measures and suitability of land use intensification. 
The issues highlighted in relation to flood risk are provided as follows.  
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1.  The planning proposal is inconsistent with the Ministerial Direction No. 4.3(5) 
Flood Prone Land 

 
Ministerial Direction No. 4.3(5) Flood Prone Land, issued under section 9.1(2), of the 
Environmental Planning and Assessment Act 1979 states that land must not be rezoned from 
recreational to residential use if it is within the flood planning area. 
 
In this case, the subject site is completely within the flood planning area identified in the 
Cessnock City (Black Creek) Floodplain Risk Management Study and Plan 2016. 
Approximately half of the site is impacted by the 1% AEP flood with the remaining site area 
being below flood planning level and also subject to flooding. 
 
Seeking an exemption to this direction would be unreasonable based on the following: 
 

Intensification of land use results in an unreasonable risk to property and life;  
 

The existing recreational land plays an important role in providing floodplain storage.  
Rezoning of the site for residential purposes when unreasonable changes in hydraulic 
behaviour and flood hazard category are proposed is therefore inappropriate: and  

 
The extent of inconsistency is not considered to be of minor significance, as the entire 
rezoning area lies within the flood planning area. 

 
2. The planning proposal changes the hydrology and hydraulic behaviour of the 

Floodplain 
 
The proposal will result in a significant loss of floodplain storage as it is planned to fill the entire 
footprint of planned residential areas to the flood planning level.  The use of fill to change flood 
planning classification on development sites is inconsistent with Appendix J 2.1.2(b) & (g) of 
the NSW Floodplain Development Manual 2005. 
 
The proposal will also change the alignment, hazard and behaviour of a floodway. It is 
proposed to create a new floodway along Stonebridge Drive, adjacent to the proposed 
residential areas that will be filled.  This will change the flood behaviour in the vicinity of the 
site from backwater flood storage to a combination of floodway and low hazard flood fringe.  
 
The hazard category in parts of the new floodway are estimated to increase from low hazard 
H2 to high hazard H4 in the 1% AEP flood.  This has the potential to cause scour in the 
floodway and for overflows to impact the adjacent roadway in events larger than the design 
flood event. 
 
The flood impact assessment states that the proposal will not result in adverse impacts, 
however, this justification is unsubstantiated as the report does not adequately define or 
assess the changes of hydraulic behaviour. 
 
The introduction of extensive fill and creation of floodway channels to change flood behaviour 
is not appropriate for a site-specific flood study given the broader implications on the floodplain.  
 
Potential impacts from an increase from low to high hazard in the 1% AEP flood such as scour 
in the floodway or overflows onto the adjacent roadway are unacceptable given the likely 
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3. Part of the area proposed as residential zoning will be a high hazard floodway 
 
The flood maps provided in the flood impact assessment show a proposed diversion Channel 
or floodway along Stonebridge Drive to allow for flows to pass beside the fill platform.  
 
The rezoning maps show this floodway as being within the residential zone.  BCD have 
indicated that floodway areas should be zoned as infrastructure or E2 zones to prevent further 
encroachment and to ensure that residential lots are provided with adequate buildable land 
area.  
 
The dedication of a high hazard floodway within the proposed residential footprint reinforces 
the evidence that the proposed rezoning is unsuitable.  
 
4.  The proposal would create a low flood island 
 
Flood free access is not provided to the subject site.  The PMF flood fully inundates the land 
by up 1.23m of category H3 hazard flood waters. 
 
The flood report indicates that these flood waters would be a low hazard and passable by 
vehicles.  This approach contradicts the Cessnock DCP which requires flood free access to 
each resulting allotment in a proposed subdivision.  Flood free access cannot be provided 
without the upgrade of public road and drainage infrastructure, which may burden Council or 
Transport for NSW and subsequently impact surrounding areas.  
 
Future proposed access roads would be inundated to varying extent in the 1% AEP event and 
be impassable in larger floods.  The NSW Floodplain Development manual indicates that 
people are most likely to evacuate their homes once the floor level becomes impacted.  As the 
planning proposal will raise residential areas above the flood planning levels, but leave access 
roads as flood affected, residents will be likely to evacuate well after access roads become 
inundated and possibly impassable.  This would create a very hazardous situation for future 
residents. 
 
Under Section L6.8 of the NSW Floodplain Development Manual effective access in floods 
larger than the flood planning level must be considered.  If the planning proposal were to 
proceed, it would likely result in increased requirements for government spending on flood 
mitigation measures, infrastructure or services as government agencies would need to address 
issues with evacuation routes and emergency flood services.  This contradicts Clause 4.3(6)(d) 
of the Ministerial Direction issued in 2007 under section 9.1(2), of the Environmental Planning 
and Assessment Act 1979. 
 

property will become isolated as access roads will be flooded.  The proposed rezoning would 
result in residential development being promoted in an area which would be classified as a low 
flood island using the SES Floodplain Risk Management Guideline  Flood Emergency 
Response Planning Classification of Communities. During flooding, such an area is first cut off 
from access and then inundated.  It would not be safe to leave the site under these conditions. 
 
Rescue by boat, helicopter or larger vehicles may therefore be necessary if the flood island is 
completely inundated in rarer floods.  This scenario could cause significant additional danger 
to personal safety and places the resources lives at risk. 
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The flood impact assessment provides that residents could shelter in place in two (2) storey 
dwellings during a flood event until the floodwaters recede.  This would require all future 
dwellings to be built as two (2) storey and have sufficient structural integrity to withstand a PMF 
flood.  
 
Shelter in place under such circumstances is a last resort option and should not be used to 
justify a Planning Proposal.  This approach would require strict site specific development 
controls to ensure that buildings were constructed to function as safe refuges, meaning 
additional building and certification costs would be incurred.  
 
5. Residential areas will be exposed to unacceptable flash flooding risks 
 
The flood report indicates that a PMF flood can develop in the proposed residential area and 
flood waters could rise by one (1) metre in less than an hour.  This would not allow adequate 
time for evacuation to take place and vertical evacuation to shelter in place would remain the 
only alternative.  
 
No flood warning system exists in this area and if one was installed it would likely need to be 
a siren based system which would not give sufficient warning time for protective actions.  The 
residual risk posed by this type of flooding is greater than would be considered acceptable for 
the rezoning of land for residential purposes. 
 
6.  The planning proposal would result in additional population being established 

below a declared dam 
 

The proposed rezoning is located downstream of the Mount View Detention Basin which is a 
declared dam under the Dam Safety Act 2015.  The flood report states that the risk of this dam 
failing is not changed by the planning proposal because the site is already impacted by deep 
flooding in a PMF event and the use of fill on the site will result in a minimal increase in PMF 
levels.  
 
This assessment does not consider the key risks of developing residential areas downstream 
of a declared dam.  Dam failure risks relate to the population placed at risk, whereby the 
Planning Proposal will support an increase in population downstream of a large dam. 
 
Changes to the population at risk from failure of Mount View Detention Basin is required rather 
than ascertaining changes to flood levels in extreme events.  Accordingly, the Planning 
Proposal does not consider the increased level of risk associated with the potential failure of 
Mount View Detention Basin. 
 
7.  Drainage issues have not been adequately assessed 

 
Insufficient detail has been provided to determine whether the proposed on-site detention is 
adequate to mitigate the increased runoff from the development site. 
 
A proposed rezoning of this nature would typically require the preparation of a masterplan to 
indicate how flows would be managed and how on-site detention would be provided. 
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Potential Impacts of the Proposal 
 
As outlined above, the proposal will change the alignment, hazard and behaviour of a floodway. 
Whilst the changes in hydraulic behaviour have not been appropriately identified, it is 
anticipated that the creation of a new floodway will at least cause scouring and overflows to 
the adjacent roadway. 
 
The Proposal will place future residents at risk of flood inundation, unsafe evacuation 
procedures and dam failure.  Council and other state agencies are likely to be burdened by 
public road and drainage infrastructure upgrades and resourcing pressures to provide 
emergency flood services. 
 
Supporting a proposal of this nature would also set an undesirable precedent and site-specific 
controls would need to be adopted to address risk. Imposing development restrictions in 
addition to the flood planning level is neither a suitable or effective approach to risk 
management. 
 
 
Recommendation not to Proceed with the Proposal 
 
Following a comprehensive assessment of the proposal and responses received from agency 
consultation, it has been established that the rezoning of the site for residential purposes is 
unsuitable. 
 
Despite there being initial strategic merit to investigate the proposal, it has been determined 
that the rezoning is unacceptable due to implications on the broader floodplain, government 
assets and resources and identified risk to future residents. In addition, the level of risk 
associated with the proposal cannot be reasonably justified when there is an adequate supply 
of residential land in the Cessnock LGA.  
 
Council should maintain a consistent approach to managing flood risk as cumulative impacts 
from similar individual developments (i.e. proposals which involve the loss of flood storage due 
to filling of the floodplain) will have significant impact on flood behaviour and local flood plans. 
 
In light of the above, the request to include multi dwelling housing as an additional permitted 
use under Schedule 1 of the LEP is also not supported given the larger population that would 
be exposed to risk. 
 
Proponent Response  22 October 2020 
 

tion. Strategic 

response is included as Enclosure 4.   
 
The proponent has requested a full refund of fees paid to date in respect of the planning 
proposal. Council has an adopted Fees and Charges Schedule and charges proponents for its 
time and resources to process proposals, whether they proceed to finalisation or not.  If the 
proponent is entitled to a partial refund of monies not spent, this will be returned to the 
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OPTIONS 
 
Option 1 
 
1. ning Proposal. 
 
This is the recommended option as the proposal does not have merit.  
 
Option 2 
 
Progress the Planning Proposal and respond to agency consultation.  This option is not 
recommended as there is an outstanding written objection from a public authority. 
 
CONSULTATION 
 

Consultation has occurred with the relevant public authorities, including Biodiversity 
Conservation Division, NSW Rural Fire Service and the Department of Primary Industries, as 
specified in the Gateway determination.  
 
It is assumed that the NSW Rural Fire Service and the Department of Primary Industries have 
no interest in the proposal as responses were not received within the 21 day consultation 
period.  
 
As outlined above, the Biodiversity Conservation Division have raised significant concerns with 
the Planning Proposal in respect to indirect flood impacts on surrounding properties, safe 
evacuation measures and suitability of land use intensification. 
 
The issues raised are unable to be resolved, thus validating the subject site is not suitable for 
residential purposes.   
 
STRATEGIC LINKS 
 
a. Delivery Program 
 
A Sustainable and Healthy Environment: Objective 3.1 Protecting and Enhancing the Natural 
Environment and the Rural Character of the Area. 
 
b. Other Plans 
 
Hunter Regional Plan 2036 
The Planning Proposal is inconsistent with Direction 16 of the Hunter Regional Plan 2036 

.  
 
Cessnock Local Strategic Planning Statement 2036 
The Planning Proposal is inconsistent with the Cessnock Local Strategic Planning Statement 
2036, specifically Planning Priority 21 

Planning Principle no.6 
under this Planning Priority states that -uses on sites with significant 
natural hazards will generally not be supported.  Accordingly, Council staff are recommending 
not to proceed with the Planning Proposal as it would result in the intensification of land uses 
on a site that is significantly flood affected.  
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Consistency with State Environmental Planning Policies 
The Proposal is considered to be consistent with the relevant State Environmental Planning 
Policies (SEPPs).  An assessment of relevant SEPPs against the Planning Proposal is 
provided in the accompanying Planning Proposal. 
 
Ministerial Section 9.1 Directions 
Section 9.1 of the Environmental Planning & Assessment Act 1979 enables the Minister for 
Planning and Environment to issue directions that Council must address when preparing 
planning proposals to amend a local environmental plan.  An assessment of relevant 9.1 
Directions are provided in the accompanying Planning Proposal.  The Proposal is inconsistent 
with the relevant Ministerial Directions, specifically Direction 4.3(5), Flood Prone Land. 
 
IMPLICATIONS 
 
a. Policy and Procedural Implications 
 
This Report has regard to the provision of the Environmental Planning and Assessment Act 
1979 and associated Regulations.  
 
b. Financial Implications 
 

Fees and Charges Schedule.  An invoice for the phase 1 fee was issued on 16 November 
2018.  The phase 2 fee is required after issue of a Gateway determination (this has not been 
paid).  There are no financial implications if Council does not proceed with the Planning 
Proposal. 
 
The proponent has requested a full refund of fees paid to date in respect of the planning 
proposal.  Council has an adopted Fees and Charges Schedule and charges proponents for 
its time and resources to process proposals, whether they proceed to finalisation or not.  If the 
proponent is entitled to a partial refund of monies not spent, this will be returned to the 

 
 
As highlighted in the comments received by BCD, continuation of the Planning Proposal will 
have financial implications for Council in respect to flood mitigation works. 
 
c. Legislative Implications 
 
This Report has regard to the provisions of the Environmental Planning & Assessment Act 
1979 and its Regulations and the Standard Instrument (Local Environmental Plans) Order 
2006 (as amended). 
 
d. Risk Implications 
 
The flooding risks associated with the Planning Proposal cannot be addressed satisfactorily.   
The Planning Proposal would result in indirect flood impacts on surrounding properties, unsafe 
evacuation measures and unreasonably burden  
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e. Environmental Implications 
 
The Planning Proposal does not adequately address the likely impacts of the proposed flood 
mitigation strategy on the alignment, hazard and behaviour of the floodway.   
 
Notwithstanding, the increase in hazard within the new floodway has the potential to cause 
scour and associated overflow.      
 
f. Other Implications 
 
Nil 
 
CONCLUSION 
 
Following consultation with relevant agencies, it is evident that there are significant issues with 
the Planning Proposal.  The rezoning of the land for residential purposes is not suitable due to 
indirect flood impacts on surrounding properties, unsafe evacuation measures and 
unreasonable burden placed on  
 
It is considered that not proceeding with the Proposal is the logical outcome.    
 
 

 
ENCLOSURES 

1   BCD agency consultation response  
2   Proponent's response to BCD's comments  
3   Timeline for Planning Proposal  
4   Current Planning Proposal (Provided under Separate Cover)  
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DATE EVENT 
 

10 January 2019 DPIE request further clarification from Council in respect to the following 
matters: 
 

Why is multi-unit housing included for the proposed R2 zone instead of 
adopting R3 zoning? 
Reasons for removing the additional permitted use of hotel or motel 
accommodation (i.e. economic viability, land use conflict, implications for 
Cessnock CBD)? 
A clearer explanation as to why flood impacts are considered a minor 
inconsistency of Section 9.1 Direction 4.3 (e.g. reference to Section 8 of 
the PP on assessment of flooding)  

this mean for this site in respect to development potential and required 
flood mitigation works?  

25 January 2019  

22 February 2019 DPIE raise additional concerns regarding the site suitability for residential 
development based on identified flood constraints, as follows: 
 

Is there an adopted flood study/Risk Management Plan for this catchment 
and does this study/plan justify fill in the flood fringe? 
As the flood maps in the PP are very pixelated and lack accuracy, will the 
development be required to do a Minor or Major Flood Assessment 
Report? 

18 April 2019 Council issues a request for additional information to the proponent to 
address Ministerial Direction 4.3, Flood Prone Land. 

24 May 2019 The proponent 
information. 

29 August 2019 Council requests flood modelling and supporting technical report to consider 
the following: 
 

The impacts to surrounding development and land uses and demonstrate 
that there is no increase in those flood impacts as a result of any likely 
development of the land. 
Changes in the flood characteristics, but also the flood risk associated with 
any new development and the resulting population that may be introduced 
into the floodplain. 
The flood investigation should assess a range of design floods from the 
20% AEP to the PMF, inclusive of the 10%, 5%, 2%, 1% and 0.5%, defining 
hydraulic flood categories, flood hazard (in accordance with ARR2016) 
along with flood levels, depth, and velocities.  Comparison should also be 
made to the flood planning level, being the 1% AEP Flood level plus 0.5m. 

11 December 2019 Proponent advises that an appropriate flood consultant is being sourced to 
prepare the flood modelling requested by Council in August 2019. 

19 February 2020 Proponent advises that a flood study will take approximately 3 months to 
prepare and submit to Council. 

17 March 2020 As adequate responses had not yet been received in respect to previous 
requests for additional information, DPIE seek confirmation from Council still 
intend to proceed with the Planning Proposal. 

25 May 2020  
3 June 2020 The Flood Impact Assessment report prepared by Cardno is updated to 

address issues raised by Council.  
1 July 2020 Council forwards a copy of the updated Flood Impact Assessment to DPIE. 
21 July 2020 Gateway determination is issued. 



Report PE40/2020 - 18/2018/1 - Planning Proposal to Rezone Land 
and Apply Additional Permitted Use at Stonebridge Drive Cessnock 

Enclosure 3 

This is Page 161 of the Agenda of the Ordinary Council Meeting of the Cessnock City Council to be 
held on 18 November 2020 

7 August 2020 to 
24 September 2020 

Agency consultation 

28 September 2020 Response from BCD is received in relation to flooding and flood risk. 
22 October 2020 Proponent provides response to BCD comments. 

 


